Title 7, Texas Administrative Code

Part 5. Office of Consumer Credit Commissioner

Chapter 84. Motor Vehicle Installment Sales
Subchapter B. Retail Installment Contract

The Finance Commission of Texas
(commission) adopts amendments to §84.205
(relating to Documentary Fee) in 7 TAC
Chapter 84, concerning Motor Vehicle
Installment Sales.

The commission adopts the amendments
to §84.205 without changes to the proposed
text as published in the March 1, 2024, issue
of the Texas Register (49 TexReg 1172).

The commission received four official
comments on the proposed amendments. The
official comments were submitted by the
Texas Recreational Vehicle Association
(TRVA), the Texas Automobile Dealers
Association (TADA), the Texas Independent
Automobile Dealers Association (TIADA),
and the Clay Cooley dealership group. The
official comments of TRVA, TADA, and
TIADA generally supported the proposed
amendments (although the comments of
TADA and TIADA recommended additional
changes discussed later in this preamble).
The official comment of the Clay Cooley
group opposed certain portions of the
proposed amendments relating to credit
reports, sales contracts, and generally
accepted accounting principles (GAAP), as
discussed later in this preamble.

The rule at §84.205 relates to
documentary fees for motor vehicle retail
installment transactions. In general, the
purposes of the rule changes to 7 TAC
§84.205 are: (1) to adjust the documentary
fee amount that is presumed reasonable under
the rule, and (2) to make technical corrections
and updates.
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The OCCC distributed an early
precomment draft of proposed changes to
interested stakeholders for review, and then
held a stakeholder webinar regarding the rule
changes. The OCCC received two informal
written precomments on the rule text draft.
The OCCC and the commission appreciate
the  thoughtful input provided by
stakeholders.

Under Texas Finance Code, §348.006(a),
in a motor vehicle retail installment
transaction, the retail seller is authorized to
charge "a documentary fee for services
rendered for or on behalf of the retail buyer
in handling and processing documents
relating to the motor vehicle sale." Under
§348.006(c), the documentary fee "may not
exceed a reasonable amount agreed to by the
retail seller and retail buyer for the
documentary services." Under §348.006(e),
before a retail seller increases the maximum
amount of the documentary fee that the seller
intends to charge, the seller must provide
written notice to the OCCC, and the OCCC
may review the amount for reasonableness.
Under §348.006(f), a documentary fee is
considered reasonable if it is less than or
equal to the amount presumed reasonable as
established by rule of the commission.

Currently, §84.205 describes the
requirements for filing a written notification
of an increased documentary fee under Texas
Finance Code, §348.006, and describes the
criteria that the OCCC uses to determine
whether a documentary fee is reasonable.
Current §84.205(b)(1) explains that a
documentary fee of $150 or less is presumed



reasonable. The commission adopted the
$150 amount in 2016.

Amendments throughout §84.205 adjust
the documentary fee amount that is presumed
reasonable under the rule from $150 to $225.
The amendments adjust this amount
throughout subsections (a), (b), (c), and (d).

The commission and the OCCC
periodically adjust the documentary fee to
ensure that it adequately represents a
reasonable cost for documentary services in
the current market. The agency's ongoing
review of documentary fee cost analyses has
indicated that most sellers can demonstrate
costs related to documentary services of at
least $225. Of the 211 documentary fee
filings submitted to the OCCC since 2020,
the average filing amount is $246.30. In
2022, in a contested case before the State
Office of Administrative Hearings, an
administrative law judge found that a
dealership group met its burden of proving
that a range of documentary fee amounts was
reasonable. Proposal for Decision, Office of
Consumer Credit Commissioner v. Clay
Cooley Entities, SOAH Docket No. 466-22-
0322 (Oct. 11, 2022) (hereinafter "Clay
Cooley PFD"). The case involved extensive
analysis of the dealership group's costs
relating to payroll, facilities, software, forms,
printing, and postage. The case resulted in a
final order that approved a range of fees from
$202.58 to $267.83 (with an average of $245)
as reasonable. Final Order to Reduce
Documentary Fees and Pay Restitution,
Office of Consumer v. Clay Cooley Entities,
SOAH Docket No. 466-22-0322 (Jan. 18,
2023).

Based on the analysis in the contested
case regarding the Clay Cooley entities, as
well as the OCCC's ongoing review of
documentary fee cost analyses, the OCCC
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and the commission believe that it is
appropriate to adjust the amount presumed
reasonable from $150 to $225. The $225
amount is well below typical documentary
fee amounts in other states. A 2023 survey of
50 states and the District of Columbia reflects
an average documentary fee of $390.
CarEdge, "Car Dealer Doc Fee by State in
2023 (Updated)," (rev. Dec. 8, 2023).

The official comments of TRVA, TADA,
and TIADA generally support the proposed
amendments to increase the reasonable
documentary fee amount from $150 to $225.
However, TIADA's comment requests that
the OCCC and the commission consider an
additional annual adjustment to the
reasonable documentary fee amount based on
the Consumer Price Index (CPI). The
commission declines to use a recurring CPI-
based adjustment to the reasonable
documentary fee amount at this time. If
documentary costs increase in the future,
§84.205 enables dealers to file for a higher
documentary fee and provide a cost analysis
supporting the higher fee. The commission
and the OCCC may periodically review the
reasonable documentary fee amount.

The adoption includes additional
amendments that clarify requirements for a
documentary fee cost analysis and include
technical corrections. These clarifying
amendments are discussed in the following
paragraphs.

An amendment to §84.205(d)(2)(B)
specifies that costs must be determined "in
accordance with this section" in addition to
being determined in accordance with
generally accepted accounting principles
(GAAP). This is intended to clarify that any
costs included in the documentary fee must
comply with both §84.205 and GAAP. In
other words, if a cost is includable under



GAAP but is not includable under §84.205,
then it may not be included in the
documentary fee. This is consistent with the
analysis used by the administrative law judge
in the contested case regarding the Clay
Cooley entities. See Clay Cooley PFD at 26
(discussing specific timing requirements of
the rule that control "rather than the general
application of GAAP").

Amendments to §84.205(d)(2)(E)(i1)
clarify requirements for including the cost of
a credit report in the documentary fee. The
amendments explain that a seller may include
the cost of a credit report for a buyer who
ultimately purchases a motor vehicle, that the
seller must incur the cost uniformly in cash
and credit transactions, and that the
documentary fee may not include the cost of
obtaining a credit report in unconsummated
transactions. This rule text clarifies an issue
that was analyzed by the administrative law
judge in the contested case regarding the Clay
Cooley entities. See Clay Cooley PFD at 30
(finding that the current text of §84.205 "does
not restrict credit report costs to only
consummated deals"). The OCCC and the
commission believe that it is appropriate for
the rule to limit credit report costs to
consummated transactions. Credit report
costs for unconsummated transactions are an
indirect cost, do not directly relate to
processing documents for a consummated
transactions, and should not be subsidized by
buyers in consummated transactions.

The Clay Cooley group's official
comment states that the amendment
regarding credit reports in
§84.205(d)(2)(E)(ii) should not be adopted as
proposed. The comment argues that because
credit reports are required for all prospective
buyers, the cost of a credit report "should be
recoverable by the seller whether or not the
sale 1s ultimately consummated." The
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commission disagrees with this comment.
Without the  proposed change to
§84.205(d)(2)(E)(i1), the rule leaves open the
possibility that buyers in consummated
transactions will subsidize costs for
transactions that are unconsummated. Credit
report costs for unconsummated transactions
should appropriately be considered an
indirect cost, not a cost that directly relates to
processing documents for a particular sale.

TADA's official comment explains that a
credit report might be obtained for a co-
buyer, and that a second or third credit report
might be requested because of a block or
freeze. TADA "encourages the agency not to
foreclose this necessity for a co-buyer as well
as when a block or freeze is indicated, by only
allowing one credit report to be included in a
dealer's reasonableness criteria." The
commission disagrees with the suggestion to
change  the  current language in
§84.205(d)(2)(E)(i1) that refers to "a credit
report" in the singular. Part of the intent of the
rule is to ensure that the documentary fee is
limited to costs required to comply with the
law and that costs arise equally in cash and
credit transactions. The commission does not
believe that revising the rule to refer to
multiple credit reports is consistent with this
intent.

An additional change to
§84.205(d)(2)(E)(ii) replaces a reference to
the USA PATRIOT Act with a reference to
regulations of the Office of Foreign Assets
Control (OFAC). OFAC rules prohibit sellers
from doing business with certain specially
designated nationals or blocked persons. See
U.S. Department of the Treasury, Office of
Foreign  Assets  Control,  "Specially
Designated Nationals And Blocked Persons
List (SDN) Human Readable Lists" (rev.
Dec. 20, 2023). Obtaining a credit report can
be a way for sellers to ensure compliance



with these OFAC rules. The citation to the
OFAC rules is a more appropriate citation for
this proposition than the current rule's
reference to a provision of the USA
PATRIOT Act.

Amendments to §84.205(d)(3)(B)(i1)(I)
clarify requirements for including the cost of
a sales contract in the documentary fee. The
amendments explain that any included cost
for a sales contract must be in the form of
"only one" of the following: a purchase
agreement, a buyer's order, a bill of sale, or a
retail installment sales contract (excluding
provisions used only in credit transactions).
Because only one sales contract is legally
required in order to sell a motor vehicle, this
text is consistent with the requirement under
§84.205(d)(2)(B) that costs must be legally
required. This rule text clarifies an ambiguity
discussed by the administrative law judge in
the contested case regarding the Clay Cooley
entities. See Clay Cooley PFD at 15-17
(describing different possible interpretations
of §84.205(d)(3)(B)(i1)(I) and an ambiguity
regarding whether more than one type of
sales contract may be included in the
documentary fee).

The Clay Cooley group's official
comment states that the amendment
regarding sales contracts in
§84.205(d)(3)(B)(ii)(I) should not be adopted
as proposed. The comment states that a final
contract may be '"based on different
combinations of more than one document,"
and suggests that the provision "should either
be left as it is currently written or amended to
allow for recovery of costs related to more
than one of the relevant forms, as
components of a single, finalized contract for
sale." The commission disagrees with this
comment. As mentioned in the previous
paragraph, the amended text helps ensure that
costs are legally required (because only one
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sales contract is legally required). The
amended text also helps ensure that costs
arise equally in cash and credit transactions
(because a buyer's order would typically be
sufficient in a cash transaction).

Other amendments to
§84.205(d)(3)(B)(ii) make technical
corrections to the list of required forms that
may be included in the documentary fee. An
amendment removes current
§84.205(d)(3)(B)(i1)(II), which allows the
documentary fee to include the cost of the
County of Title Issuance form (Form VTR-
136). The OCCC understands that this form
is now obsolete and is no longer used,
following the passage of SB 876 (2021) and
amendments to Texas Transportation Code,
Chapter 501. An  amendment  at
§84.205(d)(3)(B)(i1)(IV) replaces a reference
to the USA PATRIOT Act with a reference
to regulations of OFAC, as discussed earlier
in this preamble. Amendments at
§84.205(d)(3)(B)(i1)(VII) and (VIII) make
technical corrections to rule references
regarding buyer's temporary tags. Other
amendments throughout §84.205(d)(3)(B)(i1)
would other subclauses accordingly.

An amendment to §84.205(d)(3)(B)(v)
explains that the documentary fee may not
include costs incurred while the dealership is
closed, and that the documentary fee may not
include costs relating to areas that are not
involved in the processing of documents
(e.g., common areas, break rooms,
bathrooms). This text is consistent with the
current requirement in §84.205(d)(2) that
costs must directly relate to the seller's
preparation and processing of documents for
a motor vehicle sale. The amendment will
help ensure that any facilities costs included
in the documentary fee directly relate to
processing documents.



The Clay Cooley group's official
comment states that the amendment
regarding GAAP in §84.205(d)(2)(B) should
not be adopted as proposed, and that the
proposed amendments regarding costs while
the dealership is closed in
§84.205(d)(3)(B)(v) should not be adopted as
proposed. The comment argues that under
GAAP's "full absorption costing" scheme,
"[o]vernight storage of legally required
documents is a real, legally required cost that
accrues to all businesses that process such
documents." The commission disagrees with
this comment. The rule at §84.205 is intended
to ensure that documentary fee costs are
limited to the required costs to process
documents relating to a sale, and that costs
directly relate to processing documents. In
order to carry out this intent, it is important
that the rule articulate specific standards of
reasonableness and that cost analyses comply
with the standards described in the rule.
Allowing GAAP to override the rule would
be inconsistent with this intent. In addition, if
the rule allowed costs incurred while a
dealership is closed, this would fail to ensure
that all included costs directly relate to
processing documents.

The rule amendments are adopted under
Texas Finance Code, §348.006(f), which
authorizes the Finance Commission to adopt
a rule establishing a documentary fee amount
that is presumed reasonable, and Texas
Finance Code, §348.006(h), which authorizes
the commission to adopt rules to enforce
Texas Finance Code, §348.006, including
rules relating to standards for a documentary
fee reasonableness determination. In
addition, Texas Finance Code, §11.304
authorizes the commission to adopt rules
necessary to supervise the OCCC and ensure
compliance with Texas Finance Code, Title
4, and Texas Finance Code, §348.513
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authorizes the commission to adopt rules to
enforce Texas Finance Code, Chapter 348.

The statutory provisions affected by the
adoption are contained in Texas Finance
Code, Chapter 348.

§84.205. Documentary Fee

(a) Purpose. Under Texas Finance Code,
§348.006(e), before a retail seller charges a
documentary fee greater than $225 [$156],
the seller must provide the OCCC with a
written notification of the maximum amount
of the documentary fee the seller intends to
charge. The OCCC may review the amount
of the documentary fee for reasonableness.
This section describes the requirements for
the notification and cost analysis.

(b) General requirements.

(1) $225 [$156] or less. A seller is not
required to provide a notification or cost
analysis to the OCCC before charging a
documentary fee of $225 [$1456] or less. A
documentary fee of $225 [$150] or less is
presumed reasonable under Texas Finance
Code, §348.006(f).

(2) Over $225 [$150]. Before
charging a documentary fee greater than
$225 [$4560], a seller must provide a
notification and a cost analysis to the OCCC.

(¢) Notification.

(1) Generally. Before charging a
documentary fee greater than $225 [$150], a
seller must provide a written notification to
the OCCC, stating the amount of the
maximum documentary fee that the seller
intends to charge.



(2) Notification for each location. A
seller must provide a notification for each
licensed location or registered office at which
motor vehicles are sold. If a seller has more
than one license or registered office in the
same physical space, then it must provide a
notification for each license or registered
office under which it sells vehicles. For
example, if a seller has two registered offices
at the same location and does business under
the names of both registered offices, then it
must provide a notification for each of the
two registered offices.

(3) Form. The notification must be
provided on a form prescribed by the OCCC
for receiving notifications of documentary
fee amounts. A notification is not effective
until the OCCC receives a complete form.

(4) Transfer of ownership. In the
event of a transfer of ownership described by
§84.604 of this title (relating to Transfer of
License; New License Application on
Transfer of Ownership), if the transferee
intends to charge a documentary fee greater
than $225 [$450], then the transferee must
provide a documentary fee notification for
each licensed location or registered office
that the transferee will operate. The
transferee must provide the notification no
later than the 30th calendar day following the
transfer of ownership. If the transferee has
not filed a notification on or before the 30th
calendar day following the transfer of
ownership, then it must cease charging a
documentary fee greater than $225 [$1560].
The transferee may not charge a greater
amount than the amount described in the
transferor's previous notification until the
transferee has provided a complete
notification listing the amount that the
transferee intends to charge. If the transferor
did not previously provide a documentary fee
notification, then the transferee may not
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charge a documentary fee greater than $225
[$450] until it has provided a complete
notification listing the amount it intends to
charge.

(5) Failure to provide notification. A
seller violates this subsection if the seller:

(A) charges a documentary fee
greater than $225 [$456] without first
providing a complete notification to the
OCCC; or

(B) provides a notification to the
OCCC and charges a documentary fee
greater than the amount described in the
notification.

(6) Restitution and order to lower
documentary fee. If a seller violates this
subsection, then the OCCC may take an
action, including ordering the seller to do one
or more of the following:

(A) provide restitution to affected
buyers;

(B) lower its documentary fee
prospectively;

(C) provide a complete, accurate
notification to the OCCC;

(D) cease charging a documentary
fee greater than $225 [$450] for a specified
period of time.

(7) Restitution amount. If a seller
does not provide a complete notification to
the OCCC, then the amount of restitution for
violating this subsection will not exceed the
amount of the documentary fee the seller
charged or received minus $225 [$450] (for
each buyer). If the seller provides a
notification but charges a documentary fee



greater than the amount described in the
notification, then the restitution for violating
this subsection will not exceed the amount of
the documentary fee the seller charged or
received minus the amount of its filing (for
each buyer).

(d) Cost analysis.

(1) Generally. Before charging a
documentary fee greater than $225 [$150], a
seller must submit a cost analysis showing
that the documentary fee is reasonable. The
seller has the burden of showing that the
documentary fee is reasonable, and that all
included costs are reasonable, specified, and
supported by adequate documentation. This
subsection does not require the OCCC's
approval of a documentary fee before a seller
charges it. However, the OCCC may order
restitution under subsection (d)(6) if a seller
charges a documentary fee over $225 [$150]
that is not supported by a complete cost
analysis, or if the documentary fee includes
costs that are not reasonable.

(2) Reasonableness requirements. In
order to be reasonable, a documentary fee
must reflect costs actually incurred by the
seller in preparing and processing documents
for a motor vehicle sale. All included costs
must comply with the following
reasonableness requirements.

(A) Directly related and allocable.
Costs must directly relate to the seller's
preparation and processing of documents for
a motor vehicle sale. Costs must be allocable
(i.e., chargeable or assignable) to the
objective of preparing and processing
documents. Costs must be incurred by the
seller. A seller may not increase any
authorized charge imposed by a third party.
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(B) Allowable. Costs must relate
to activities required to comply with local,
state, or federal law concerning motor vehicle
sales. Costs related to ancillary or optional
products may not be included. Costs must be
determined in accordance with generally
accepted accounting principles and in
accordance with this section.

(C) Prudent business person.
Costs must comply with the prudent-
business-person standard. This means that
costs are limited to what a prudent business
person would pay in a competitive
marketplace. For example, hiring a limousine
to deliver documents does not comply with
the prudent-business-person standard. In
determining whether a given cost is prudent,
consideration will be given to the following:

(1) whether the cost is of a type
generally recognized as ordinary, customary,
and necessary for preparing and processing
documents for a motor vehicle sale;

(i)  the  restraints  or
requirements imposed by sound business
practices, arm's-length bargaining, and
applicable laws and regulations;

(ii1)) market prices for
comparable goods or services; and

(iv) the necessity of the cost.
(D) Timing.

(1) Costs must be incurred
either concurrently with or after the seller's
preparation of at least one of the following: a
buyer's order, bill of sale, purchase
agreement, or retail installment sales
contract. Any costs incurred before the
preparation of the earliest of these documents
may not be included. This clause does not



apply to the costs of purchasing or printing
forms specifically listed in subsection

(DG)(B)(iD).

(i1)) Costs must be incurred
before the title of the purchased motor
vehicle is actually transferred, or when title is
legally required to have been transferred,
whichever is earlier.

(ii1) Costs relating to a trade-
in motor vehicle must be incurred before the
title of the trade-in motor vehicle is actually
transferred, or when the title is legally
required to have been transferred, whichever
is earlier.

(E) No finance charge. The
documentary fee may not include any amount
that would be considered a finance charge
under the Truth in Lending Act, 15 U.S.C.
§§1601-1667f. All included costs must be
incurred uniformly in cash and credit
transactions.

(1) The documentary fee may
not include any cost associated with the
negotiation or assignment of the retail
installment sales contract to another financial
institution or a related finance company.

(i1) The documentary fee may
not include any cost associated with the
evaluation of the buyer's creditworthiness. A
seller may include the cost of obtaining a
credit report for a buyer who ultimately
purchases a motor vehicle, if the seller incurs
this cost uniformly in cash and credit
transactions [#—a—substantial—number—of
transactions—where—ereditis—not-extended],
and the cost complies with the other
requirements described in this subsection
(e.g., the cost of obtaining a credit report to
ensure compliance with regulations of the
Office of Foreign Assets Control, 31 C.F.R.
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Parts 501-599 [the BSAPATRIOT-Aet; 31

US-C853 18X ES)]). The documentary

fee may not include the cost of obtaining a
credit report in unconsummated transactions.

(ii1) The documentary fee may
not include the cost of preparing any
disclosure or contractual provision that is
used only in credit transactions. In particular,
the documentary fee may not include the cost
of preparing a Truth in Lending disclosure
statement.

(F) Other prohibitions. The
documentary fee may not include costs
associated with any of the following:

(1) advertising;

(i1) floor planning (i.e., the
seller's credit arrangements for the purchase
of its inventory);

(1i1) manufacturer or
distributor's rebates;

(iv) the price of any report on
the condition or history of the motor vehicle
to be purchased or traded in;

(v) the disbursement of
money to a financial institution (e.g., the cost
of issuing a certified check);

(vi) a salesperson's
commission for the sale of the motor vehicle
(but commissions for an employee other than
a salesperson may be included if they comply
with subsection (d)(3)(B)(1)).

(3) Form of cost analysis. The cost
analysis must include a summary of
documentary fee costs and supporting
exhibits.



(A) Summary of documentary fee
costs. The summary of documentary fee costs
must be provided on a form prescribed by the
OCCC.

(1) The summary must include
an itemization of the amount of costs for each
of the following categories:

(I) personnel;

(II) forms and printing;
(III) postage;

(IV) software;

(V) facilities costs;
(VI) other costs.

(i) The summary must
include the number of sales completed during
the period used to determine the costs
described in clause (1).

(B) Supporting exhibits. A seller
must provide a supporting exhibit for each
category of costs included in the
documentary fee. A seller must prorate costs
to ensure that costs that are impermissible
under this subsection are excluded. If a
category is associated with both permissible
and impermissible costs, then a seller must
include only the permissible portion and
explain the percentage of the category that is
being included. The OCCC may prescribe a
form for the supporting exhibits. A seller is
not required to provide an exhibit for any
category that does not include any costs.

(1) Personnel. The supporting
exhibit for personnel must describe how all
employee salaries included in the
documentary fee comply with the
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reasonableness requirements described in
this subsection.

(I) The supporting exhibit
for personnel must include a job description
for each position. Job descriptions must be
specific enough to illustrate which functions
are unique to each listed position, on a task
level. The job description must identify
which specific tasks are included as a cost
component of the documentary fee, and
which are excluded.

(I)  The  supporting
exhibit for personnel must include each
salary and a complete description of how
compensation is calculated for each position

(e.g., a pay plan).

(-a-) Commission paid
to a salesperson for the sale of a motor
vehicle must be excluded. If the seller
includes a portion of the base salary paid to a
salesperson, then the seller must explain how
the salary has been prorated to exclude
impermissible costs. If the seller offers a
guaranteed minimum draw against future
commission, then the draw may be included
in the base salary rather than the commission.

(-b-) If the seller
includes any commission paid to a person
other than a salesperson, then the seller must
explain how the commission has been
prorated to exclude any impermissible costs
(e.g., commission for ancillary products, or
commission that arises only in credit
transactions). If the seller offers a guaranteed
minimum draw against future commission,
then the draw may be included in the base
salary rather than the commission.

(IIT) If costs of training
employees are included, then the supporting
exhibit must include an agenda for the



training and an explanation of the subject
matter of the training. The seller must explain
how training costs have been prorated to
exclude impermissible costs (e.g., costs of
training employees on responsibilities that
arise only in credit transactions, or that arise
before preparation of a purchase agreement).

(i1) Forms and printing. The
supporting exhibit for forms and printing
must describe all included costs and explain
which forms are purchased or printed. All
included forms must be used uniformly in
cash and credit motor vehicle sales. If a seller
uses a form only in certain transactions, then
the seller must prorate costs by the fraction of
the seller's sales in which the form is used.
For example, if a form is used only for used
motor vehicle sales, then a seller must prorate
the cost of the form by the fraction of the
seller's sales that are used motor vehicles. If
a seller includes forms not listed in this
clause, then the supporting exhibit must
include an explanation of how the forms
comply with the reasonableness requirements
described in this subsection, with a citation to
the law that requires the form. A seller may
include the costs of the following forms:

(I) a written contract for
the sale of the motor vehicle, as required by
Texas Business and Commerce Code §2.201,
which must [smay] be in the form of only one

of the following: [a—purchase—agreement;

\

= l g :
tons); |

(-a-) a

purchase

agreement;
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(-b-) a buyer's order:

(-c-) a bill of sale: or

(-d-) a retail
installment sales contract (if a seller includes
the cost of a retail installment sales contract,
then the cost must be prorated to exclude the
Truth in Lending disclosure statement and
any provisions that are used only in credit

transactions);

(I) an application for
certificate of title, form 130-U, as required by
Texas Transportation Code, §501.023;

[(HD—a——statement—of—the
countty ol title issuance. form VIR-136, as
required—by—Texas—Transportation—Code;
§56+6235]

() [@V)] a privacy
notice, as required by the Gramm-Leach-
Bliley Act, 15 U.S.C. §6803;

(IV) [€¥5] a copy of the

buyer's driver's license, in order to verify the
buyer's identity and ensure compliance with
regulations of the Office of Foreign Assets
Control, 31 C.F.R. Parts 501-599 [the USA

PATRIOT Aet;: 3 U S-C$38HEHS)

V) [&¥B] a report of a
cash payment over $10,000, form 8300, as

required by the USA PATRIOT Act, 31
U.S.C. §5331;

VD) [eHH] a Texas

Lemon Law disclosure, as required by Texas
Occupations Code, §2301.610;

(VID) [&VHB] the buyer's

temporary tag, as required by Texas
Transportation Code, §503.063, and 43



Texas Administrative Code §215.155
[§245155];

(VIII) [(29] the buyer's
temporary tag receipt, as required by 43

Texas Administrative Code §215.156
[$245156];

(IX) [€9] a window

sticker for new vehicles, as required by 15
U.S.C. §1232; and

(X) [&B] a used car
buyers guide, as required by the Federal

Trade Commission's Used Motor Vehicle
Rule, 16 C.F.R. §455.2.

(ii1) Postage. The supporting
exhibit for postage must identify the postage
carrier, the types of documents that are sent
by postage, and each specific postage cost.
All postage costs must comply with the
reasonableness requirements described in
this subsection, including the prudent-
business-person standard. The OCCC will
presume that a prudent business person
would use certified mail from the United
States Postal Service or a similarly priced
service. The exhibit must explain how costs
that do not comply with this subsection (e.g.,
costs of sending documents to other financial
institutions) have been excluded.

(iv) Software. The supporting
exhibit for software must identify the cost of
each included piece of software. The exhibit
must state the type of software used and the
specific functions of the software. The
exhibit must identify which specific software
functions are included as a cost component of
the documentary fee, and which are
excluded. If the software is associated with
both permissible and impermissible costs,
then a seller must include only the
permissible portion and explain the
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percentage of the category that is being
included.

(v) Facilities costs. The
supporting exhibit for facilities must identify
all included facilities costs (e.g., rent,
property taxes, insurance). Any facilities
costs must be adjusted to include only direct
fixed costs that comply with the
reasonableness requirements described in
this subsection. The documentary fee may
not include costs incurred while the seller's
facilities are closed, because these are
indirect costs that do not directly relate to the
processing of documents. The documentary
fee may not include costs associated with
areas that are not involved in the processing
of documents (e.g., common areas, break
rooms, bathrooms). The documentary fee
may not include any depreciation of facilities
costs. The exhibit must describe an
appropriate methodology ensuring that the
documentary fee includes only the portion of
the facilities costs that corresponds to the
percentage of time and space used for
activities that may be included in the
documentary fee.

(vi)  Other costs. The
supporting exhibit for other costs must
identify all other costs included in the
documentary fee. The exhibit must state the
amount of each cost and the nature of the
associated activities. If the activities are
associated with both permissible and
impermissible costs, then a seller must
include only the permissible portion and
explain the percentage of the category that is
being included.

(4) Cost analysis covering multiple
locations. A seller may submit a cost analysis
that covers more than one licensed location
or registered office if:



(A) the cost structures of all
covered locations are substantially similar
(e.g., due to centralized processing among a
group of locations); and

(B) in the supporting exhibits, the
seller explains which costs are similar among
the locations and explains the differences in
costs among the locations.

(5) OCCC review. The OCCC will
review each cost analysis in order to
determine whether the documentary fee is
reasonable for the seller that provided the
analysis. If the cost analysis does not support
the seller's documentary fee, or if the OCCC
determines that any included costs are not
reasonable, then the OCCC may require the
seller to provide additional information, or
the OCCC may determine that the amount is
unreasonable. The review may result in a
determination of the maximum amount of the
documentary fee that a specific seller may
charge.

(6) Restitution and order to lower
documentary fee. If a seller violates this
subsection by charging a documentary fee
over $225 [$450] that is not supported by a
complete cost analysis or that includes costs
that are not reasonable, then the OCCC may
order the seller to provide restitution to
affected buyers and lower its documentary
fee prospectively. For each buyer, the
restitution for violating this subsection will
not exceed the amount of the documentary
fee the seller charged or received, minus $225
[$456], minus other restitution paid under
subsection (c)(6) - (7) of this section. In
addition, the OCCC may order a seller to
cease charging a documentary fee greater
than $225 [$450] for a specified period of
time if the seller violates this subsection.

Certification
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The agency certifies that legal counsel
has reviewed the adoption and found it to be
a valid exercise of the agency's legal
authority.

Issued in Austin, Texas on June 21, 2024.
Matthew J. Nance

General Counsel
Office of Consumer Credit Commissioner



